IMPORT/ EXPORT OF SERVICES UNDER GST

Abstract

As a developing country, India has to concentrate not only on its trade policies and
trade arrangements on imports and exports but also on the taxation matters related
to them. GST, emerging as a tax reform has surely incorporated measures to
streamline and revamp the sector.
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IMPORT AND EXPORT
UNDER GST

The export and import sector of every country is considered to be a major backbone for the growth of its
economy. As a developing country, India has to concentrate not only on its trade policies and trade
arrangements but also on the taxation matters related to them.

India with its up surging mission of development has been concentrating on its export and import business with
the aim to bring in globalization and to expand new economic opportunities for the country. For, this it has made
efforts to streamline import and export procedures and further revamp laws that may obstruct foreign
businesses engaged in exporting and importing. Towards achieving the goal, Goods and service Tax can be seen
as an indirect tax reform which aim to reduce the bottlenecks of old laws and revamp the laws towards new
reforms. It has surely incorporated laws which would prove to expand interests of importers and exporters in
recent years.



IMPORT OF SERVICES

As per Section 2(11) of IGST Act 2017, “import of services” means the supply of any service, where -
(i) the supplier of service is located outside India;
(i) the recipient of service is located in India; and

(iii) the place of supply of service is in India.
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Place of supply and location of supplier and recipient of services, these three elements together thus constitute
the base elements to determine whether particular supply of service is to be considered as import of services or
not.

E.g. Artefacts Industries is based in Mumbai, Maharashtra (recipient), registered under the act and it avails of
architect services in Maharashtra (place of supply) from AECOM Architects in Spain (supplier) can be termed as
import of services.

However, to avoid ambiguity IGST Act, defines the terms as follows :

LOCATION OF RECEIPIENT

Sec 2(14) states that location of recipient of services where

1. Supply has been received at P.O.B. for which registration is obtained — location of such P.O.B.

2. Supply has been received at place other than P.0O.B. for which registration has been obtained — location
of such fixed establishment.

3. where a supply is received at more than one establishment, whether the place of business or fixed
establishment - the location of the establishment most directly concerned with the receipt of the supply

4. In absence of such places - location of the usual place of residence of the recipient.

Form the above e.g. location of recipient is Mumbai, Maharashtra as services are received there and that branch
is POB for which registration has been obtained.

LOCATION OF SUPPLIER

Sec 2(15) states that location of supplier of services where

1. Supply has been made from P.0.B. for which registration is obtained — location of such P.0O.B.
Supply has been made from place other than P.0O.B. for which registration has been obtained — location
of such fixed establishment.

3. where a supply is made from more than one establishment, whether the place of business or fixed
establishment - the location of the establishment most directly concerned with the provision of the

supply



4. In absence of such places - location of the usual place of residence of the supplier.

From the above e.g. services are being supplied by AECOM, whose fixed establishment located in Spain thus place
of supply shall be Spain.

PLACE OF SUPPLY

Sec 13 of IGST Act 2017, defines place of supply of services in case where location of supplier or recipient is
outside India.

1. Basic Rule (Sec 13(2))
The place of supply of services except the services specified in sub-sections (3) to (13) shall be the location of
the recipient of services,

If location of recipient is not available in the ordinary course of business, then it shall be the location of the supplier
of services.

2. Performance based services (Sec 13(3))

Place of supply shall be location where the services are actually performed-

a. for services which are supplied in respect of goods which are required to be made physically available by the
recipient of services to the supplier of services,

or to a person acting on behalf of the supplier of services in order to provide the services.

If services are provided from remote location, then P.0.S. shall be location where goods are situated at the time
of supply of services.

Nothing contained in this clause shall apply in the case of services supplied in respect of goods which are
temporarily imported into India for repairs and are exported after repairs without being put to any other use in
India, then that which is required for such repairs.

b. for services supplied to an individual, physically present in their personal capacity or on service recipient’s
behalf.

3. Service relating to Immovable Property (Sec 13(4))

Place of supply shall be location of immovable property

= Services directly in relation to immovable property

= Services remotely connected not covered

= Services supplied by experts

=  Provision of accommodation in hotels, inns, guest house, etc.
=  Grant of rights to use immoveable property.

4. Service Relating to events (Sec 13(5))

Place of supply of services supplied by way of admission to, or organisation of

a cultural, artistic, sporting, scientific, educational or entertainment event, or a celebration, conference, fair,
exhibition or similar events, and of services ancillary to such admission or organisation

shall be the place where the event is actually held.

5. P.O.S. shall be location of Taxable Territory where services specified in subsections 3,4,5 above are supplied at
more than one location including location in Taxable Territory. (Sec 13(6))

6. Where services specified in subsections 3,4,5 above are supplied in more than one state or union territory,
P.0.S. shall be taken as being in each of the respective States or Union territories



The value of such supplies specific to each State or Union territory, shall be in proportion to the value for services
separately collected or determined in terms of the contract or agreement entered into in this regard or, in the
absence of such contract or agreement, on such other basis as may be prescribed.

7. Specified Services (Sec 13(8))
P.O.S. for the following services shall be location of the supplier of services :

= services supplied by a banking company, or a financial institution, or a non-banking financial company, to
account holders. i.e. services to non-account holders have exemption to the subsection 8.

= intermediary services

= services consisting of hiring of means of transport, including yachts but excluding aircrafts and vessels, up
to a period of one month.

8. Transportation of goods (Sec 13(9))

P.0.S. shall be location of destination of goods in case of supply of service of Transportation of goods, other than
by way of mail or courier.

9. Passenger transportation services (Sec 13(10))

P.0.S. shall be Location where passenger embarks on the conveyance for a continuous journey in case of supply
of passenger transportation services.

10. Service provided on board a conveyance (Sec 13(11))

Service provided on board a conveyance during the course of passenger transport operation including services
intended to be wholly or substantially consumed while on board, shall be the first scheduled point of departure
of that conveyance for the journey.

11. O.1.D.A.R. Services (Sec 13(12))

The place of supply of online information and database access or retrieval services shall be the location of the
recipient of services.

12. Sec 13(13) states that to prevent double taxation, non-taxation, or for uniformity in applicability of rules, govt.
shall have power to notify description of service or circumstances in which P.0.B. shall be place of effective use
and enjoyment of a service.

TAXABILITY OF IMPORT OF SERVICES UNDER GST

After a particular service is determined to be an import of service, the next step is to ascertain whether such
import of services is taxable or not? As GST is levied on supply of goods and services, CGST Act under its
definition of supply includes as follows:

A. Sec 7(1)(b) of CGST Act states supply includes import of services for a consideration whether or not they are
in course of furtherance of business or not.

Thus, if element of consideration is sure in services of import, it shall not matter whether they are for business
purposes or not.

B. Sec 7(1)(c) of CGST Act states supply shall include activities specified in Sch 1, made or agreed to made without
consideration.
Clause 4 of Sch 1 of the CGST Act includes:

e Import of services by a taxable person,

e from arelated person,

e or from any of his other establishments outside India,

e inthe course or furtherance of business under the ambit of supply.



Summing up main two factors, consideration and purpose (business or non-business), subject to which import of

services shall be treated as supply, we shall determine whether a following service is taxable or not.
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PERSON LIABLE TO PAY TAX

Article 269A of the constitution of India constitutionally mandates that the supply of goods, or of services, or both
in the course of import into the territory of India shall be deemed to be supply of goods, or of services, or both in
the course of inter-State trade or commerce, and GST would be levied on such supplies. Sec 7(4) of IGST Act, too
states them as interstate supply. So, import of goods or services will be treated as deemed inter-State supplies
and would be subject to Integrated tax.

While IGST on import of services would be leviable under the IGST Act, the levy of the IGST on import of goods
would be levied under the Customs Act, 1962 read with the Custom Tariff Act, 1975.

The importer of services will have to pay tax on reverse charge basis.

Notification No. 10/2017- Integrated Tax (Rate) Dated 28th June 2017 notifies following service, tax on which is
to be paid under RCM.

Any service supplied by any person who is located in a non-taxable territory to any person located in the taxable
territory other than non-taxable online recipient.

| am one of the specified recipients but, | am not registered under the act?

Sec 24 of the CGST Act states that “Notwithstanding anything contained in sub-section (1) of section 22 {i.e.
irrespective of turnover) the following categories of persons shall be required to be registered under this Act”

Its Sub section 3 states one of the “following categories” are, the persons who are required to pay tax under
reverse charge. Sec 24 comes in the play to engulf recipients to take compulsory registration irrespective of the
fact that their supply falls below the “requisite” turnover.

According to Sec 25(1) you would be required to register under the act within thirty days from the date on which
you become liable for registration. But, you needn’t continue Sec 29(1) you might voluntarily cancel the
registration if you are no longer liable to be registered under section 24.

Supply of goods or services or both to a Special Economic Zone developer or a unit shall be treated as inter-State
supply and shall be subject to levy of integrated tax.



O.1.D.A.R. SERVICES

However, in respect of import of online information and database access or retrieval services (OIDAR) by
unregistered, non-taxable recipients, the supplier located outside India shall be responsible for payment of taxes.
Either the supplier will have to take registration or will have to appoint a person in India for payment of taxes.

As per Sec 2(17) online information and database access or retrieval services (O.l.D.A.R. Services)

means services whose delivery is mediated by information technology over the internet or an electronic network,
and the nature of which renders their supply essentially automated,

and involving minimal human intervention

and impossible to ensure in the absence of information technology.

E.g. Online course consisting of pre-recorded videos & downloadable material can be termed as OIDAR services
but if the package includes say, 24*7 support from members then, such support services can’t be automated and
not be able to be performed in absence of information technology and thus can be held OIDAR Services.

Key points regarding taxability:

e Business-to-business (B2B) overseas transactions: Receiver located in India will have to pay tax on RCM
basis.

e Business-to-consumer (B2C) overseas transactions: Receiver is a non-taxable online recipient, in such case
as per Sec 14 of IGST Act, the supplier of services located in a non-taxable territory shall be the person
liable for paying integrated tax on such supply of services.

e When such services are provided by an intermediary, who arranges or facilitates the supply of such
services, he shall be deemed to be the recipient of such services from the supplier of services in non-
taxable territory and supplying such services to the non-taxable online recipient (except some conditions
specified in sec 14 of IGST Act)

e Any OIDAR service provider supplying online information and data base access or retrieval services from
a place outside India to a non-taxable online recipient is required to obtain GST registration by filing GST
REG-10. They need to file GSTR-5A on or before 20th of each month.

e For payment of taxes, such supplier shall, take a single registration under the Simplified Registration
Scheme to be notified by the Government.

e Alternatively, any person in India representing such supplier, shall get registered and pay IGST on behalf
of the supplier. If in absence of any person representing him, he shall thus appoint a person in the taxable
territory for the purpose of paying integrated tax and such person shall be liable for payment of such tax.

EXEMPTION NOTIFICATION

Through Notification No. 9/2017-Integrated Tax (Rate) Govt. hereby exempts the inter-State supply of services of
description as specified:

SL. 10: Services received from a provider of service located in a non- taxable territory by —
a. Government, a local authority, a governmental authority or an individual in relation to any purpose other
than commerce, industry or any other business or profession;
b. An entity registered under section 12AA of the Income Tax Act, 1961 (43 of 1961) for the purposes of
providing charitable activities; or
c. A person located in a non-taxable territory;
Provided that the exemption shall not apply to —
(i) online information and database access or retrieval services received by persons specified in entry (a) or (b)
(ii) services by way of transportation of goods by a vessel from a place outside India up to the customs station of
clearance in India

SL. 11: Services received by the R.B.l. from outside India in relation to management of foreign exchange reserves.



IMPORT OF SERVICES MADE ON OR AFTER THE APPOINTED DAY

As per section 21 of IGST,

All imports of services made on or after the appointed day - will be liable to integrated tax regardless of whether
the transactions for such import of services had been initiated before the appointed day.

If tax on import has been paid in full under existing law - no tax shall be payable on such import under the IGST
Act.

If the tax on such import of services had been paid in part under the existing law - the balance amount of tax shall
be payable on such import under this Act.

E.g. AMZ Enterprises has imported services of a chartered accountant from Russia in month of July, Total invoice
was raised for 10,000 Roubles he had discharged service tax liability under existing laws in may month itself. So,
henceforth, in July even if services are imported after appointed day under new tax regime, AMZ has no liability
of tax to discharge.

Explanation: For the purposes of this section, a transaction shall be deemed to have been initiated before the
appointed day if either the invoice relating to such supply or payment, either in full or in part, has been received
or made before the appointed day.

EXPORT OF SERVICES

Cross Border Movement of Services
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Sec 2(6) of IGST Act defines: Export of services means the supply of any service when:

= Supplier of service is located in India

= Recipient of service is located outside India

= Place of supply of service is outside India

=  Payment for such service has been received by the supplier of service in convertible foreign exchange;
and

= Supplier of service and the recipient of service are not merely establishments of a distinct person in
accordance with Explanation 1 in section 8.

Explanation to Sec 8 states such following establishments shall be treated as establishments of distinct persons

- an establishment in India and any other establishment outside India

- an establishment in a State or U.T. and any other establishment outside that State or U.T.

- an establishment in a State or U.T. and any other establishment being a business vertical registered
within that State or U.T.



Notification No. 42/2017-Integrated Tax (Rate) - notifies that Supply of services having place of supply in Nepal
or Bhutan, against payment in Indian Rupees is exempted looking at the business practices and trends.

TREATMENT OF EXPORTS UNDER GST

- Interstate Supply: When the supplier is located in India and the place of supply is outside India, supply of
goods and services shall be treated supply in the course of interstate trade or commerce. (Sec 7(5))

- Zero Rated Supply: Exports of goods or services or both shall be categorized as Zero Rated Supplies. (Sec
16(1))

E.g. To Expand their business opportunities, LEE Enterprises of Gujrat pays commission to an agent who thereby
fetches orders for Lee from his company. Agent here shall be treated as intermediary and POS in such case shall
be location of the service provider, the place where he is registered i.e. location of agent. Since location of supplier
is o/s India and POS is also o/s India, commission paid to agent shall not be taxable.

ZERO RATED SUPPLY (CHAPTER VII of IGST Act)

Sec 16(1) states that Zero Rated Supplies means any of the following supplies of goods or services or both, namely:

- export of goods or services or both; or
- supply of goods or services or both to a Special Economic Zone developer or a Special Economic Zone
unit.

In order to promote exports and make Indian industry competitive in global markets, Govt. imposes no tax on
exports i.e. exports are zero rated. Either a supplier shall levy no tax on outward supply subject to compliances
specified and be eligible to ITC of inputs or shall levy tax but shall be entitled to refund of such output tax.

This provision also specifically expresses that taxes are not exported. Care must be exercised that while paying
taxes, such taxes are not collected from the recipient of goods or services or both.

REFUND MECHANISM

Sub section 3 of Sec 16 of IGST law provides two refund mechanisms in case of export of goods and/or services:

1. Under Bond or L.U.T. — If supply goods or services or both done, under bond or Letter of Undertaking,
subject to such conditions, safeguards and procedure as may be prescribed,
without payment of integrated tax, refund of unutilised input tax credit can be claimed.

2. On Payment of IGST - If supply goods or services or both done,
subject to such conditions, safeguards and procedure as may be prescribed,
on payment of integrated tax, refund of such tax paid on goods or services or both supplied can be
claimed.

Sec 16(3)(a)
Under Bond / L.U.T.

—_— Refund of ITC

REFUND OF TAX

Sec 16(3)(b
(3)(0) Refund of IGST

Payment of IGST



A. REFUND UNDER BOND OR L.U.T. METHOD

Under this method a supplier, exports services under Letter of undertaking and does not levy IGST on exports
and claim refund of unutilized input tax credit.

Rule 96A of CGST Rules states:

Prior to exports, such supplier shall furnish a bond or a letter of undertaking in FORM GST RFD 01

To the jurisdictional Commissioner,

Binding himself to pay the tax due along with the interest specified under section 50(1) within a period
of

Fifteen days after the expiry of one year or such further period specified by commissioner

From the date of issue of the invoice for export

If the payment of such services is not received by the exporter in convertible foreign exchange.

The provisions are also important to bind supplier to pay tax along with interest on failure of former scenarios in
order to avoid unfair trade practices.

Process for refund of ITC:

1.

Prior to exports, supplier shall furnish Bond or LUT: Filing of LUT is mandatory to export goods or service
or both without payment of IGST. The Letter of Undertaking (LUT) is prescribed to be furnished in form
GST RFD 11 under rule 96A, whereby the exporter declares that he/she would fulfil all the requirements
prescribed under GST while exporting without making IGST payment.

All GST registered goods and service exporters are eligible to submit LUT except the exporters who have
been prosecuted for any offence and the amount of tax evasion exceeds Rs.250 lakhs under the CGST Act
or the IGST Act,2017 or any of the existing laws. (Notification No. 37/2017- Central Tax)

In such cases, where the exporter is not eligible to file LUT, they would have to furnish an export bond.

Filling of returns by exporter: In the part 3.1 (b) of GSTR 3B and Table 6A of GSTR1 he shall disclose his
Zero Rated Outward Taxable Supplies. IGST Mentioned in GSTR-3B should be equal to or more than IGST
mentioned in Tab. 6A along with the Taxable Value amount.

Filling of RFD-01A through the Common Portal: Supplier shall after returns file RFD-01, an application for
online processing of refund under GST.

in RFD 01 a supplier shall disclose details of refund amount to be claimed and hence the henceforth the
bank account in which he desires to have refund amount debited.

Refund Amount = (Turnover of zero-rated supply of goods + Turnover of zero-rated supply of services) x
Net ITC +Adjusted Total Turnover

“Adjusted Total turnover” means the turnover in a State or a Union territory, as defined under sub-section
(112) of section 2, excluding the value of exempt supplies other than zero-rated supplies, during the
relevant period.

Acknowledgement of application: Obtain the Acknowledgement in FORM-GST-RFD-02 specifying the
ARN as generated on the common portal.

Visit to the Jurisdictional Officer: With following documentary evidence, supplier shall submit refund
application:

1. Physical copy of Form GST-RFD-01, with self-declaration
2. Physical Acknowledgement of Form GST-RFD-02, indicating the ARN.




3. Statement containing the number and date of invoices and relevant Bank relation certificates or
Foreign Inward Remittance Certificate

4. A declaration to the extent that taxpayer has not evaded taxes to the extent of Rs. 2.50 Lacs, under
the GST in form of Tax Liability, Interest, penalty.

B. REFUND OF IGST PAID ON EXPORT OF SERVICES

As against export of goods in which shipping bill shall be deemed itself as an application of refund of IGST paid
on export of goods. In case of export of services, the following have to be furnished for refund of IGST paid on
export of services.

1. FORM RFD — 01 has to be duly filled by the exporter on the common portal. (RFD 01A- Manual
application)

2. Copy of Statement -2 of FORM RFD - 01

3. A statement containing the number and date of invoices, the relevant Bank Realisation Certificates
(BRC) or the Foreign Inward Remittance Certificates (FIRC), as the case may be.

4. Invoices w.r.t. input, input services and capital goods.

5. Undertaking/ Declarations in FORM RFD — 01A

6. Any other relevant documents and statements.

Time under which refund will in respect of export of goods or services be granted

(a) In case of refund of tax on inputs used in exports: ® Refund of 90% will be granted provisionally within seven
days of acknowledgement of refund application. ¢ Remaining 10% will be paid within a maximum period of 60
days from the date of receipt of application complete in all respects. ¢ Interest @ 6% is payable if full refund is
not granted within 60 days.

(b) In the case of refund of IGST paid on exports: Upon receipt of information regarding furnishing of valid
return in Form GSTR-3 by the exporter from the common portal, the Customs shall process the claim for refund
and an amount equal to the IGST paid in respect of each shipping bill shall be credited to the bank account of
the exporter.

GST ON SERVICES PROVIDED TO OVERSEAS BRANCH

One of the conditions under Sec 2(6) of IGST Act which defines Export of services is that The supplier and
recipient are not establishments of the same person.

Thus, when a supply is provided to a unit outside India, it cannot be termed as export as the above condition is
not satisfied. Henceforth, the same cannot be zero rated and hence, the tax paid on inputs will not be refunded.

The same is not exempt as there no exemption notification regarding the same.

In the previous tax regime, services provided to overseas branches were treated as non-taxable supplies, as the
place of provision of service is outside India. However, this will not continue under GST.

Example: ABC in Maharashtra has a branch in Singapore to which it provides consultancy services for Rs.
2,00,000. On this supply, ABC is liable to pay IGST@18%, which is Rs. 36,000.

NOTIFICATIONS, CIRCULARS AND SOME IMPORTANT POINTS

1. SL. 12: Services provided by a tour operator to a foreign tourist in relation to a tour conducted wholly outside
India shall not levy tax. (Notification No. 9/2017-Integrated Tax (Rate))

2. Services by way of transportation of goods by a vessel from the customs station of clearance in India to a
place outside India shall not levy tax. (Notification No. 2/2018 - Integrated Tax (Rate))

3. Circular No.1 /1/2017-Compensation Cess: Exports being inter-sate supplies, they will be liable to
Compensation Cess. He shall be eligible for refund of compensation cess paid on goods exported by him and



also if the exporter wishes not to levy tax on exports and have ITC of inward supplies refunded, he shall also be
eligible for refund of compensation cess.

4. The GST Council has made the decision to implement e-wallets from 1st October 2018, as a permanent
solution for making the GST refund process and compliance easy for exporters. Wallets which will be credited
with virtual or notional currency which will be then used to make payment of GST or IGST with this notional or
virtual currency.

With enforcement of GST, domestic industry can aim for internationally competitive prices due to the smooth
process of claiming input tax credit and the availability of input tax credit on services. The implementation of
GST has been proved to be a blessing in disguise. The provisions for refund and input credit facility are very well
drafted, but still the refunds are not being able to be processed on time. If these bottlenecks are removed, GST
could be truly a tax reform for Indian suppliers and recipients.






